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Offeror was not prohibited from substan- 
tially revising its proposal in its best and 
final offer, but it assumed the burden of 
establishing that the revised proposal was 
technically acceptable. 

Disagreement with agency determination that 
an offeror's proposal is unacceptable is 
insufficient in itself to establish that the 
determination was unreasonable. 

Protester has not proved its case when the 
only evidence on an issue of fact is con- 
flicting statements of the agency and the 
protester. 

Obtaining additional information essential 
to determine the acceptability of a proposal 
requires reopening negotiations, and agency 
did not abuse its discretion in failing to 
do so after receiving best and final offers. 

Failure to notify offeror before award of 
the rejection of its proposal was a pro- 
cedural deficiency which does not affect the 
validity of the award. 

Xerox Special Information Systems protests the award 
a contract to Integrated Automation Inc. under request 

€or proposals (RFP) No. IRS 83-282 issued by the Internal 
Revenue Service (IRS), for a files archival image storage 
and retrieval system. Xerox contends that the IRS 
improperly determined that the Xerox proposal was 
unacceptable, and that the agency should have informed 
Xerox of alleged deficiencies so they could be remedied. 
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We deny t h e  p r o t e s t .  

The RFP s o u g h t  p r o p o s a l s  to  p r o v i d e  a t a x  r e t u r n  
s t o r a g e  and r e t r i e v a l  sys t em based  upon d i g i t a l  o p t i c a l  
t echno logy .  T h e  s y s t e m  i s  b e i n g  p r o c u r e d  i n  o r d e r  t o  
d e t e r m i n e  t h e  f e a s i b i l i t y  o f  u s i n g  d i g i t a l  o p t i c a l  
t e c h n o l o g y  t o  overcome p rob lems  i n  s t o r i n g  and r e t r i e v i n g  
p a p e r  t a x  r e t u r n s .  A f t e r  p r o p o s a l s  were r e c e i v e d  on 
J u l y  1 8 ,  1983 ,  t h e  IRS conduc ted  e x t e n s i v e  d i s c u s s i o n s  w i t h  
f i v e  o f f e r o r s ,  and r e c e i v e d  r e v i s e d  p r o p o s a l s .  T h e  IRS 
conducted  d e m o n s t r a t i o n  tes ts  on f o u r  o f  t h e  p roposed  
s y s t e m s  i n  March, and t h e  four  r ema in ing  o f f e r o r s  s u b m i t t e d  
bes t  and f i n a l  o f f e r s  by A p r i l  17. 

On A p r i l  2 3 ,  t h e  IRS t e c h n i c a l  e v a l u a t i o n  team a d v i s e d  
t h e  c o n t r a c t i n g  o f f i c e r  t h a t ,  b e c a u s e  o f  changes  i n  major  
components i n t r o d u c e d  i n  t h e  Xerox f i n a l  o f f e r ,  t h e  Xerox 
p r o p o s a l  was n o  l o n g e r  t e c h n i c a l l y  a c c e p t a b l e .  On J u n e  8 ,  
t h e  IRS n o t i f i e d  Xerox t h a t  a c o n t r a c t  had been awarded to  
I n t e g r a t e d  Automat ion ,  and t h a t  t h e  Xerox b e s t  and f i n a l  
o f f e r  had been d e t e r m i n e d  to  be u n a c c e p t a b l e  p r i m a r i l y  
b e c a u s e  i t  i n c l u d e d  components  d i f f e r e n t  from those used i n  
t h e  d e m o n s t r a t i o n  t es t s .  

Xerox a r g u e s  t h a t  i t  was not r e q u i r e d  t o  d e m o n s t r a t e  
t h e  equipment  p roposed  i n  i t s  b e s t  and f i n a l  o f f e r  and t h a t  
t h e  IRS had s u f f i c i e n t  i n f o r m a t i o n  t o  d e t e r m i n e  t h a t  t h e  
f i n a l  o f f e r  was t e c h n i c a l l y  a c c e p t a b l e .  On t h e  o ther  hand,  
t h e  p r o t e s t e r  a r g u e s  t h a t ,  i f  i t s  b e s t  and f i n a l  o f f e r  was 
d e f i c i e n t  i n  c e r t a i n  r e s p e c t s ,  t h e  a l l e g e d  d e f i c i e n c i e s  
shou ld  have  immedia t e ly  been r a i s e d ,  and Xerox s h o u l d  have 
been asked  t o  d e m o n s t r a t e  t h e  n e w  components. 

T h e  RFP s t a t e d  t h e  r e q u i r e m e n t  f o r  a d e m o n s t r a t i o n  
t e s t  a s  follows: 

"Vendors  s h a l l  be  r equ i r ed  t o  d e m o n s t r a t e ,  i n  
a p r e - c o n t r a c t  award o p e r a t i o n  t e s t ,  a ' t o t a l  
s y s t e m '  approach .  Each o p e r a t i o n  - i n p u t ,  
s t o r a g e  and r e t r i e v a l  s h a l l  b e  d e m o n s t r a t e d  
i n  o r d e r  t o  p r e s e n t  a c o m p l e t e  sys t em.  T h e  
v e n d o r  s h a l l  s h o w  a document b e i n g  scanned ,  
i ndexed ,  and a v a i l a b l e  f o r  q u a l i t y  c o n t r o l .  
T h e  documen t  image m u s t  t h e n  be s t o r e d  on  t h e  
p roposed  s t o r a g e  media and r e t r i e v e d .  A t  
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this time, the demonstrated system need not be 
tailored to our final needs in areas of 
throughput and indexing. However , all basic 
system requirements must be demonstrated includ- 
ing the potential ability to increase storage 
capacity to the expanded volumes required 
in future configurations . . . . Vendor per- 
sonnel shall be used for the demonstration. 
Test sample material shall be provided by 
1%. 'I 

I n  a letter dated February 3 ,  the I R S  asked that all 
offerors submit "a final, complete equipment list that 
includes each item of equipment specified" in its current 
proposal. Offerors were cautioned that: 

" I R S  intends to complete technical evaluations 
based on information received as a result of 
this letter. Consequently, if the responses to 
IRS comments are inadequate and require addi- 
tional discussions with the offeror, the pro- 
posal in question may be considered unacceptable 
and no longer be considered for contract award." 

Enclosed with its letter were instructions for the 
demonstration test, stating that each vendor was required 
to present five major components of a basic operational 
system, including: 

"Scanninq 

. proposed scanning device . 200 x 200 resolution . ability to scan our sample document package 
(this package is similar to Appendix C, but 
will include various types of D L N s  and 
documents with imperfections such as 
creases, folds, tears, and stray staples) . scan both sides of a document automatically 

. 
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"Storaae 

. proposed long-term automatic storage device . write demonstration image data onto at least 
three separate storage media 

It Re t r i ev a i  

. proposed retrieval terminal . automatically retrieve demonstration 
document images from mass storage system 
device from each of the three media." 

Xerox offers numerous arguments for its belief that it 
was not required to include demonstrated components i n  its 
final offer: the RFP requires demonstration of a "total 
system approach" rather than demonstration of tested com- 
ponents; some mandatory requirements of the system were not 
included in the demonstration and post-award tests were to 
be conducted to determine the system's ability to meet 
mandatory requirements; and a contracting official told 
Xerox that it could change models before best and final 
offers "as long as mandatories were met." 

We agree with the protester that, under the terms of 
the RFP and other information provided to offerors, Xerox 
was not required to offer the identical equipment demon- 
strated to the IRS. The IRS Contracting officer's techni- 
cal representative for the procurement states that, in 
discussing one component of the system, she told a Xerox 
representative that it would have to deliver "virtually the 
same model" it demonstrated, although the item "could be 
modified for IRS needs and for minor technical develop- 
ments." The RFP only required that basic system require- 
ments be demonstrated. Minor modifications of demonstrated 
equipment were evidently anticipated by the I R S .  

While Xerox could modify its earlier acceptable 
proposal in its best and final offer, the burden was upon 
Xerox to affirmatively establish the acceptability of its 
proposal. General Electric Company, 55 Comp. Gen. 1450 
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(1976), 76-2 CPD 11 269; RCA Service Company, B-197752, 
June 1 1 ,  1980, 80-1 CPD 11 407. There is no obligation for 
an agency to reopen negotiations so that an offeror may 
remedy defects introduced into a previously acceptable 
technical proposal by a best and final offer. Centennial 
Systems, Inc., B-201853.2, Apr. 16, 1982, 82-1 CPD 11 350. 
Consequently, Xerox assumed the risk that changes in its 
final offer might raise questions about the demonstrated 
ability of the Xerox system to meet requirements of the 
solicitation, and result in rejection of its proposal. 
The- Management and Technical Services Company, a subsidiary 
of General Electric Company, 8-209513, Dec. 23, 1982, 82-2 
CPD JI 571. 

The evaluation of proposals is the responsibility of 
the procuring agency, and we will not question an agency's 
technical evaluation unless the protester shows that the 
agency's judgment was unreasonable or in violation of the 
procurement statutes or regulations. SETAC, Inc., 
B-209485, July 25, 1983, 83-2 CPD !I 121. In this case, 
the protester has not shown that the IRS was unreasonable - 

in concluding that the final Xerox offer could n o t  be 
determined to be acceptable without additional negotia- 
t ions. 

In its best and final offer, Xerox stated the follow- 
ing with respect to optical scanners, major elements of the 
storage and retrieval system: 

"Changes - The four . . . scanners are being 
replaced by two scanners which operate twice 
as fast, read red, contain data com- 
pression and have standard computer inter- 
faces. " 

With respect to the optical disk drives, also major items 
in its offered system, Xerox stated that it planned to use 
a different manufacturer's optical disk drive and reduce 
the number used in its system. In response to the IRS 
report on the protest, Xerox emphasized the significance of 
the scanner included in its final proposal, which is made 
by a different manufacturer than the scanner originally 
proposed and demonstrated. Xerox states that the new 
scanner "allows for faster scanning, and enabled [Xerox] 
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to cut the number of scanners, scanner operators, and data 
compressors in half." It states that the new optical disk 
drive, "combined with a switch to double-sided disks, 
allowed [Xerox] to reduce the number of jukeboxesl/ from 
nine to four, the number of optical disk drives from 
eighteen to four, and the number of optical disks from 
523 to 262. . . .I8 

The I R S  and Xerox agree that no narrative technical 
description or manufacturer's technical literature was pro- 
vided for either the new scanners or optical disk drives. 
Xerox also apparently agrees with the IRS that Xerox did 
not comply with the RFP requirement to provide a "detailed 
description of the technical characteristics for each 
component or subsystem of the proposed configuration." The 
agency states that, as a result, it was unable to determine 
the throughput rate of the system or to determine if the 
system met such requirements as 200 x 200 resolution, the 
ability to scan various size pages, or acceptance of docu- 
ments with imperfections. These requirements were stated 
in the RFP and included in the requirements to be met 
during the demonstration tests. Moreover, the throughput 
rate of the system, which the IRS states that it could not 
determine from the Xerox final offer, was the major tech- 
nical evaluation criterion stated in the RFP. 

Xerox offers numerous arguments that the IRS had 
sufficient information to conclude that the final offer was 
acceptable. The protester states that because many manda- 
tory requirements were not addressed in the demonstration 
tests, "every proposal to a great extent had to be taken on 
faith." The fact that the tests were not designed to 
establish compliance with all requirements does not relieve 
Xerox of the obligation to establish in its offer that its 
system would meet those requirements specifically reviewed 
in the test. Xerox contends that the IRS received some 
technical literature from another offeror about the disk 
drives which Xerox included in its final offer. The IRS 
responds and we agree that technical information about the 

- A jukebox is an electro-mechanical device that stores 
optical disks. 
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disk drives does not fulfill the offeror's responsibility 
to establish how the disk drives operate in the particular 
system proposed. Xerox also contends that "the IRS knew 
perfectly well that the equipment changes made by [Xerox] 
involved changes only in manufacturers, not technology.'' 
In essence, Xerox is disagreeing with the technical 
judgment of the IRS evaluation panel that the changes were 
substantial and that they were not adequately explained. 
Unsupported assertions of disagreement with the agency's 
technical evaluation are insufficient in themselves to meet 
the protester's affirmative burden of establishing that the 
agency was unreasonable. Information Network Systems, 
R-208009, Mar. 17, 1983, 83-1 CPD 11 272. Xerox emphasizes 
that its proposed price is lower than the proposed price of 
Integrated Automation, but this factor is not controlling 
since Xerox's best and final offer was reasonably found 
unacceptable and thus could not be considered for award. - See Management and Technical Service Company, a subsidiary 
of General Electric Company, B-209513, supra, 82-2 CPD 
(I 571 at 17.  

Xerox asserts that the contracting officer's technical 
representative had been given and declined an opportunity 
to view an engineering demonstration of the scanners which 
Xerox eventually included in its final offer. No dates or 
details of this "opportunity" were provided. The con- 
tracting officer's technical representative states in an 
affidavit that in December 1983, a Xerox official mentioned 
to her the possibility of viewing some "state-of-the-art" 
scanners in Colorado during the Xerox demonstration, and 
that he never raised the subject again. She states that 
the IRS would have gladly sent representatives to such a 
demonstration. Where the only evidence on an issue of fact 
is the conflicting statements of the protester and the con- 
tracting official, the protester has not carried its burden 
of proving its case. BASIX Controls Systems Corporation, 
8-212668, July 2, 1984, 84-2 CPD 11 2 .  

In the alternative, Xerox maintains that any deficien- 
cies could have been remedied without reopening negotia- 
tions, and the contracting officer abused his discretion by 
not reopening discussions regarding Xerox's best and final 
offer. Since the information needed from Xerox was essen- 
tial fo r  determining the acceptability of its proposals, 
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f u r t h e r  n e g o t i a t i o n s  would have been requi red  t o  ob ta in  t h e  
information,  and t h e  IRS would  have been requi red  t o  reopen 
n e g o t i a t i o n s  w i t h  a l l  o f f e r o r s  i n  t h e  compet i t ive  range and 
r eques t  a d d i t i o n a l  b e s t  and f i n a l  o f f e r s .  CompuServe Data 
Systems, I n c . ,  60 Comp. Gen.  468  ( 1 9 8 1 ) ,  81-1 CPD II 3 7 4 .  

T h e  c o n t r a c t i n g  o f f i c e r  d id  not reopen n e g o t i a t i o n s  
because h e  be l ieved  t h a t  t o  do so would r e s u l t  i n  a 90 t o  
120  day de lay  i n  c o n t r a c t  award. Because of tax  r e t u r n  
f i l i n g  schedules ,  h e  be l ieved  t h a t  s u c h  a de l ay  i n  award 
could r e s u l t  i n  a de l ay  of a year  o r  more i n  concluding the  
f e a s i b i l i t y  t e s t ,  a t e s t  t h a t  t h e  agency b e l i e v e s  t o  be 
important because of t h e  burdens i t  f a c e s  s t o r i n g  and 
r e t r i e v i n g  paper tax  r e t u r n s .  Xerox argues t h a t  only 1 
week was provided f o r  submission of bes t  and f i n a l  o f f e r s  
a f t e r  a r eques t  was mailed. T h i s  schedule  is n o t  r e l e v a n t  
t o  the  new round of n e g o t i a t i o n s  t h a t  Xerox advocates ,  
s ince t h e  b e s t  and f i n a l  o f f e r s  were expected only to 
encompass minor mod i f i ca t ions  of p rev ious ly  eva lua ted  
proposals .  Xerox a s s e r t s  t h a t  i t  o f f e r e d  to  complete 
i n s t a l l a t i o n  i n  s u f f i c i e n t  time n o t  t o  de lay  implementa- 
t i o n .  T h i s  o f f e r ,  however, would only be a v a i l a b l e  i f  
Xerox was awarded t h e  c o n t r a c t .  A l s o ,  t h e  p r o t e s t e r  
contends t h a t  t h e  IRS over -es t imates  the  impact of a de l ay ,  
and main ta ins  t h a t  any de lays  were t h e  f a u l t  of IRS i n  i t s  
conduct of t h e  procurement process .  I t  i s  up to  the pro- 
cur ing agency t o  descr ibed  when t h e  nego t i a t ion  and o f f e r  

t i o n  by f a i l i n g  t o  reopen nego t i a t ions .  

F i n a l l y ,  t h e  p r o t e s t e r  contends t h a t  i t  should have 
been immediately n o t i f i e d  t h a t  i t s  f i n a l  o f f e r  was de t e r -  
mined  t o  be unacceptable.  The Federal  Acquis i t ion  
Regulat ion,  4 8  C.F.R.  S 15.1001(b) ,  r e q u i r e s  t h a t  con t r ac t -  
ing o f f i c e r s  n o t i f y  o f f e r o r s  w h o s e  p roposa ls  a r e  determined 
t o  be unacceptable  and t o  do so promptly before  award when 
t h e  c o n t r a c t  is  es t imated  a t  over  S 1 0 , O O O  and t h e  evalua- 
t i o n  per iod  is expected t o  exceed 30 days. Xerox was not 
n o t i f i e d  sf t he  r e j e c t i o n  of i t s  o f f e r  u n t i l  J u n e  8 ,  a f t e r  
award had been made on May 3 1 .  T h e  IRS s t a t e s  t h a t  i t  
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b e l i e v e d  t h a t  award would be  made w i t h i n  30 d a y s  a f t e r  t h e  
de te rmina t ion  r e g a r d i n g  Xerox o n  A p r i l  23, and ,  b e c a u s e  o f  
t h e  need for  m i n o r  c l a r i f i c a t i o n s  and a d m i n i s t r a t i v e  pro-  
c e d u r e s ,  award was n o t  made f o r  38 d a y s .  A p r o c e d u r a l  
d e f i c i e n c y  of t h i s  n a t u r e  d o e s  not a f f e c t  t h e  v a l i d i t y  of 
t h e  award. 7 See Leon  Whitney,  C e r t i f i e d  P u b l i c  Accoun tan t ,  
B-190792, Dec. 19, 1978, 78-2 CPD !I 420. 

T h e  p r o t e s t  is  d e n i e d .  

G e n e r a l  
of t h e  Un i t ed  S t a t e s  
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